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Abstract 


Hostile activities conducted by exiled dissidents from foreign sanctuaries frequently 
lead to conflict between the asylum State and the State of origin. This article considers 
the duty owed by an asylum State to the State of origin under international law. Two 
factors limit the asylum State’s legal obligation. First, international law predicates 
State responsibility for the acts of private persons, such as foreign exiles, upon the 
existence of fault. The asylum State must either contribute to the forbidden conduct, or 
possess the knowledge, opportunity and capacity to prevent it and fail to do so. 
Geographic and resource limitations excuse liability, while political constraints do not. 
Secondly, the conduct must violate international law. Not every action considered 
hostile by a State of origin injures its sovereign interests. Exile political organizations, 
for example, are essentially a manifestation of the exercise of basic human rights. 
International law grants an asylum State substantia! discretion to limit the political 
freedoms allowed to foreign nationals, but permitting their exercise gives the State of 
origin no legitimate cause for complaint. The provision of financial and material 
assistance, hostile propaganda and other forms of non-violent support to subversive 
groups active within the State of origin has a more complex legal character. As purely 
humanitarian assistance is unlikely to alter the course ofa civil conflict, an asylum State 
may permit or even encourage such efforts. Asylum States ought not to support more 
openly hostile acts of non-violent subversion, but international law at present imposes 
no active obligation to prevent similar conduct by private persons. Recent practice, 
however, reveals a possible trend towards a more comprehensive duty of prevention. 
The question of asylum State responsibility for the violent subversive acts of foreign 
exiles is unsettled in significant respects. States have vigorously condemned such 
attacks and, through United Nations General Assembly resolutions, have repeatedly 
recognized the existence of an active duty of prevention, except where self-determina- 
tion is at issue. Many of these same States, however, at some point, sponsored or 
tolerated the activities of terrorists, armed bands or insurgents. The decision of the 
International Court of Justice in the Nicaragua case suggests a basis for arguing that, 
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despite the evidence of contrary practice, States now recognize and accept that such 
support or acquiescence is illegal. The extent of disregard for the norm in practice, 
however, makes it difficult to assert that the duty has attained the status of customary 
international law. 


1. Introduction 


Exiled' dissidents frequently seek to continue their fight against the 
regime at home from the sanctuary of foreign soil. Openly hostile 
activities by such individuals inevitably become a source of tension 
between the asylum State and the State of origin.? Underlying the 
conflict is a clash of rights. Exiles enjoy fundamental human rights, and 
international law does not regard treason as a crime.* Every State, 
likewise, has a sovereign right to grant asylum to exiles on its territory.* 
A grant of asylum, in international law, is a peaceful and humanitarian 
act which no other State may consider unfriendly. Nevertheless, an 
exile’s country of origin can legitimately claim that the grant of asylum 
should not jeopardize its own equally protected sovereign rights. 
Although international law ensures no State against revolution, an 
asylum State may violate international law if foreign exiles employ its 
territory as a base for launching attacks at their homeland. The United 
Nations General Assembly has phrased the basic obligation as, 


' The term ‘exile’ is used here in preference to the narrower, more precisely defined term 
‘refugee’. Active combatants, for example, may be exiles, but are not refugees; it would thus be 
inappropriate to refer to certain types of conduct as the ‘hostile acts of refugees’. Asylum, on the 
other hand, is a practice which applics to a broader class of people than ‘refugees’. This article thus 
refers to ‘asylum’ and ‘asylum States.’ 

? The problem is hardly new. According to Lauterpacht, ‘To judge from the bulk of 
correspondence which preceded the British and French declarations of war in 1803, the 
complaints of France on account of the activities of French royalists in England were one of the 
principal reasons which contributed to the estrangement of relations between the two govern- 
ments.’ Lauterpacht, H., ‘Revolutionary Activities by Private Persons against Foreign States,’ 22 
AJIL 122 (1928). 

> See Lauterpacht, above note 2, at 129; also De Visscher, Theory and Reality in Public International 
Law, 243 (1957) (transl. by P.E. Corbett); Oppenheim, /nternational Law, (5th ed. 1938), vol. 1, 
238-39. 

* See United Nations Declaration on Territorial Asylum, 14 Dec. 1967, UNGA res. 
2312(X XH), reprinted in UNHCR, Collection of International Instruments Concerning Refugees, 57-58 
(1979) (hereafter cited as UNHCR Collection]; Inter-American Convention on Asylum, signed at 
Caracas, March 28, 1954, Article 1, OAS Official Records, OEA/Ser. X/1., reprinted in, UNHCR 
Collection, 264 [hereafter cited as ‘1954 Caracas Convention’); Council of Europe Declaration on 
Territorial Asylum, 18 November 1977, paragraph 2, reprinted in UNHCR Collection, 264 
{hereafter cited as ‘Council of Europe Declaration’). 

> See United Nations Declaration on Territorial Asylum, above, note 4, preamble; OAU 
Convention Governing the Specific Aspects of Refugee Problems in Africa, signed at Addis 
Ababa, 10 Sept. 1969, Article 11(2), UNTS No. 14691, reprinted in UNHCR Collection, above, 
note 4, at 193 [hereafter cited as ‘OAU Convention’); Council of Europe Declaration, paragraph 
3, above, note 4, at 306. 
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(t)he duty ofa State to ensure that its territory is not used in any manner which 
would violate the sovereignty, political independence, territorial integrity and 
national unity or disrupt the political, economic and social stability of another 
State...® 


Similarly, Oppenheim observed that 


(i]t is the duty of every State to prevent individuals living on its territory from 
endangering the safety of another State. .. and if a State grants asylum to a 
persecuted foreigner, this duty becomes of special importance.’ 


However, these broad statements require qualification. An asylum 
State’s duty of prevention is not absolute, and international law does 
not regard every critical or unfriendly action by exiles as a danger to the 
safety of their country of origin. 

The present article considers asylum State responsibility for the non- 
local acts of foreign exiles directed against their country of origin.® 
Section 2 analyzes the nature of the asylum State’s duty and argues that 
international law only imposes liability where that State encouraged 
the injurious behaviour or had the knowledge, opportunity and capa- 
city to prevent the injury,” but failed to exercise due diligence in doing 
so. Section 3 examines the scope of the origin State’s legally protected 
interests and makes a qualified assertion that asylum States have a duty 
not to sponsor most subversive activities undertaken by foreign exiles 
and ought actively to prevent most acts of organized force. Section 4 
summarizes the legal conclusions.'” 


2. The Asylum State’s Duty 


The asylum State’s duty falls within the legal doctrine of State 
responsibility for the hostile acts of private persons.'' The doctrine 


© Declaration on the Inadmissibility of Intervention in the Internal Affairs of States, Art. I1(b), 
UNGA res. 103(X XVI), 9 Dec. 1981: 36 UN GAOR 78; UN Doc. A/Res/36/103 (1981). 

7 Oppenheim, International Law, (Sth ed., 1938), vol.I, at 539-40. 

® The focus here, is upon the acts of foreign exiles planned and prepared in the country of 
asylum, but having their impact in the country of origin. The same legal principles nevertheless 
apply to acts of the same genre committed locally against targets of the State of origin within the 
country of asylum, such as embassy or consular installations, diplomatic personnel, or visiting 
officials. 

° This article will not consider in detail the post facto duty to punish. For an examination of the 
legal principles involved, see Lillich & Paxman, ‘State Responsibility for Injuries to Aliens 
Occasioned by Terrorist Activities,’ 22 Am. U. L. Rev. 217 (1977). 

'0 The nature and extent of a State’s remedies in these circumstances are also beyond the scope 
of this article, but can be expected to include international claims and the use of force, including 
the complex issues of self-defence, hot pursuit and belligerent reprisals. See generally below, 
Blum, note 23; Bowett, note 23; Brownlie, note }1; Falk, note 23. 

'! See Garcia-Mora, International Responsibility for the Hostile Acts of Private Persons Against Foreign 
States, (1962); Lillich & Paxman, above note 9; Brownlie, ‘International Law and the Activities of 
Armed Bands,’ 7 /CLQ 712 (1958); Lauterpacht, above note 2. 
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holds that active support, encouragement or complicity by the asylum 
State in the injurious behaviour of foreign exiles will incur international 
responsibility in the same manner and degree as direct State action. No 
State may evade liability merely by using exiles as proxies. However, 
where an asylum State had no role whatever in the harmful conduct, 
responsibility is indirect. Brierly clarified this confusing legal relation- 
ship in the following terms: 


[T]he State is still not liable for the acts ofan individual as such, but only for its 
own delinquency; but the theory of the law has been that wrongful failure either to 
prevent or punish the individual’s act justifies us in inferring the State’s 
complicity in the act, and consequently in regarding the act as an act of State." 


To establish responsibility, the injured State must begin by 
demonstrating that the asylum State sponsored a hostile act, failed to 
prevent it, or, the act having already been accomplished, failed to 
apprehend or to punish the perpetrators adequately. 

An asylum State’s responsibility, however, is not absolute. Absent 
wilful support or complicity, liability will turn upon the existence of 
fault. The Roman Law doctrine of culpa pervades the writings of the 
early international law publicists.’ Grotius, for example, wrote: 


A civil community, just as any other community, is not bound by the acts of 
individuals, apart from some act or neglect of its own. . .. But, as we have said, 
to participate in a crime a person must not only have knowledge of it but must 
also have the opportunity to prevent it.'* 


Along similar lines, Pufendorf wrote: 


Now of those ways by which the heads of States become exposed to war 
because of injuries done by their citizens, two come in for special considera- 
tion, namely, sufferance and reception. As for sufferance, it must be held that 
he who knows a wrong is being done and is able and obliged to prevent it, when 
that does not involve the probable danger of greater evil, is held to have been 
guilty himself ofthe wrong. That is, what is required is a union of knowledge of the fact 
and of the power to prevent it, neither one of these alone being sufficient to 
implicate one on the crime of another.'* 


Pufendorf considered the absence of fault to be in the nature of an 
affirmative defence, which the accused State must prove in order to 
exculpate itself. He continues: 


'2 Brierly, The Basis of Obligation in International Law, 152-53 (selected and edited by H. 
Lauterpacht and H. Waldock, 1958), (emphasis added). See also, Kelsen, Principles of International 
Law, 205-06 (2nd ed., 1966); Brierly, ‘The Theory of Implied State Complicity in International 
Claims,’ 9 BYIL 42 (1928). 

'S See Lauterpacht, above note 2, at 25-26. 

* Grotius, De Jure ac Pacis, bk.11, ch. XXII, sec. 20 (Transl. by F. W. Kelsey, 1925). 

'S Pufendorf, De Jure Naturae et Gentium, bk. VIII, ch. VI, sec. 12 (translation by C.H. & W.A. 
Oldfather, 1934, quoted in Garcia-Mora, above, note 11, at 26 (emphasis added). 
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Now it is presumed that the heads of State know what is openly and frequently 
done by their people, and the power to prevent is always presumed, unless its 
lack be clearly established.'® 


Pufendorf refers only to ‘citizens’, while Grotius speaks more broadly 
of ‘individuals’ living in the community. The Grotian phrasing is more 
precise. As a grant of asylum constitutes permissive admission to the 
national community, asylum States have the same duty of vigilance 
and control with respect to both nationals and foreigners enjoying 
asylum. 

More contemporary sources of international law characterize the 
asylum State’s duty as one of ‘due diligence’’’ or to employ ‘all means at 
its disposal.”'® The ‘due diligence’ language emerged from the Alabama 
claims arbitration, in which the United States sought indemnity for the 
losses it suffered from Great Britain’s failure to use ‘due diligence’ to 
prevent private shipbuilders and outfitters from providing warships for 
the service of the Confederate States. ' Fifty years later, in the Case of the 
5.5. Lotus, Judge John Bassett Moore of the Permanent International 
Court of Justice could note in dissent: 


It is well settled that a State is bound to use due diligence to prevent the 
commission within its dominions of criminal acts against another nation or its 
people.” 


The ‘due diligence’ standard or its equivalents appear repeatedly in 
treaties, treatises and judicial decisions concerning the topic of State 
responsibility.” 

The scope of an asylum State’s duty will in practical terms, depend 
upon the particular circumstances of each case. In the context of State 
responsibility for injuries to aliens, Professors Sohn and Baxter suggest 
the following: 


'© Id. Vattel, however, considered that, ‘It is impossible for the best governed State or for the 
most watchful and strict sovereign to regulate at will all the acts of their subjects and hold them on 
every occasion to the most exact obedience; it would be unjust to impute to the nation, or to the 
sovereign all the faults of their citizens .. .’ Le Droit des Gens, Bk. II, ch. V, Sec. 73 (trans. C.G., 
Fenwick, 1916). 

"7 See, for example, U.S. 0 Agona, 120 U.S. 479, 497 (1887); Convention Concerning the Rights 
and Duties of a Neutral Power in Naval War, 18 Oct. 1907, Second International Peace 
Conference, No. XIII, art. VIII, quoted in Garcia-Mora, above, note 11, at 62; The S.S. Lotus, 
P.C.1LJ. Ser. A, No. 10, at 88 (1926), dissenting judgement of Judge Moore. 

'® See, for example, Convention on Duties and Rights of States in the Event of Civil Strife, 
signed at Havana, 20 Feb. 1928, quoted in Whiteman, Digest of International Law, Vol. 5, 272-73; 
see also Castren, The Present Law of War and Neutrality, 442 (1954). 

' See, generally, Fenwick, /nternational Law 301-02 (3rd ed. 1948); Lillich & Paxman, above 
note 11, at 254-58. 

7 The S.S. Lotus, above note 17, at 88. 

2! See, for example, League of Nations, Official Journal, Minutes of the Council, Dec. 1934, at 
1755-66: ‘every State must do all within its power to prevent and repress’ political assassinations 
and other acts of terrorism. 
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Among the factors to be taken into account in determining whether the duty of 
due diligence has been discharged is that of the foreseeability of the risk. It can 
be easily assumed that a State should have anticipated the possibility of an 
injury to an alien if mobs are actually engaged in riotous activity or are 
expected to shortly do so or if bands of robbers and brigands are allowed to 
operate in certain portions of the country. 


The means which a State has available to protect an alien must also be taken 
into account. Ina thinly populated area, it cannot be expected that large police 
forces can be mobilized in order to render safe those aliens who may wish to 
enter the area. 


In sum, the duty ofa State to afford protection may vary with the character of 
the territory in question in the very same manner that the acts necessary for the 
exercise of sovereignty may vary with the nature of the terrain, the population, 
and the degree of civilization of the area claimed.” 


Sohn and Baxter thus assert that foreseeability, the available resources 
and the physical nature of the region concerned will affect the standard 
of care. 

The factors suggested by Sohn and Baxter are equally relevant to the 
problem of hostile activities by foreign exiles. Where, for example, a 
lone exile secretly planned and executed an unprecedented cross- 
border terrorist attack in a remote region of the country, even extra- 
ordinary measures might not have prevented the action and State 
responsibility is unlikely to arise. Should the terrorist re-cross the 
border and again seek sanctuary, the asylum State must use all means 
at its disposal to identify, apprehend and punish him or her. By 
contrast, if foreign insurgents openly and notoriously conduct frequent 
cross-border raids from encampments in the asylum State, the State of 
origin can reasonably charge that State with knowledge of the danger 
and foresight of the harm. Despite this, a State’s practical inability to 
exert police control over the region in question would seem to excuse 
liability. 

Some writers have debated whether purely political constraints may 
excuse an asylum State’s failure to take preventive action.” Exile 
guerilla movements sometimes enjoy intense popular support among 
the asylum State’s population. Meeting the due diligence standard, as 
normally conceived, may amount to political suicide for a relatively 
weak government. Professors Falk and Blum engaged in a contentious 
exchange concerning the responsibility of Lebanon’s fragile govern- 


7 Draft Convention on the International Responsibility of States for Injuries to Aliens, 
Comment to Art. 13, Draft No. 12, 15 April 1961, 134, 135-38 (Sohn & Baxter, reporters). 

73 Compare Falk, ‘The Beirut Raid and the International law of Retaliation,’ in II Moore (ed.), 
The Arab-Israeli Conflict 221 (1974), with Blum, ‘The Beirut Raid and the International Double 
Standard: A Reply to Professor Richard A. Falk,’ ibid., at 251; see also, Bowett, ‘Reprisals 
Involving Recourse to Armed Force,’ 66 AJIL 1, 20 (1972). 
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ment for terrorist attacks against Israeli targets by Beirut-based 
Palestinian nationalists.7* Falk argued: 


In the Arab setting, at least since June 1967, it is not even clear that the Arab 
governments have much leverage over the activities of the principle Liberation 
groups within their territory. These groups currently enjoy such strong 
popular backing that some Arab governments (most obviously Jordan) would 
risk their stability and jeopardize their popular backing if deliberate and overt 
measures to control a Liberation movement were undertaken as official 
policy.” 


In a scathing reply, Blum stated that Falk’s assessment of the inter- 
Arab situation, even if correct, ‘could not possibly affect the legal 
conclusions.’” He continued: 


{W]Jhen one raises the question of the ability of Lebanon (or any other Arab 
State, for that matter) to curb the activities of the various guerilla organiza- 
tions, this arguably might indirectly call in question its very Statehood, 
sovereignty and independence, from the viewpoint of international law. 
Certainly, a writer cannot be entitled simultaneously to assert the inability ofa 
State to perform its undoubted legal obligations, and its right to be immune 
from responsibility in respect of such defaults.”’ 


Blum considers that Israel’s respect for the sovereignty and 
independence of the Arab States depends upon those States success- 
fully meeting their duty of prevention with respect to the activities of 
Palestinian exiles. 

Pufendorf wrote that a State need not take preventive actions that 
involve ‘the probable danger of greater evil.’* The government of 
Lebanon surely considered its own destruction to be the greatest of 
evils; however, the validity of allowing States to measure evil in terms of 
their own subjective self-interest is questionable. Governments, 
moreover, typically fall into two mutually exclusive categories: those 
which are an expression of the popular will and those which possess 
enough authoritarian power to subdue the popular will. The Lebanese 
government clearly lacked authoritarian control. Thus, as a product of 
the popular will, the government cannot also simultaneously claim to 
be its unwilling captive. Lebanon’s alleged inability to meet the 
requirements of due diligence amounts to acquiescence in or ratifica- 
tion of the hostile acts in question under the classical doctrine of 


% Falk, above note 23; Blum, above note 23. 
Falk, above note 23, at 231-32. 
Blum above note 23, at 262. 
Id. Garcia-Mora has noted in this regard: ‘Since only upon proving fault can state 
responsibility be predicated, in concrete situations there may conceivably be a no-man’s land 
should such fault be found nonexistent, thus leaving the wronged community without any means 
of redress under international law.’ Garcia-Mora, above note 11, at 21. 

% Pufendorf, above note 15, at sec. 12. 


ao 
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‘sufferance and reception.’ The legality of Israel’s retaliatory actions 
is a separate and exceedingly complex question,” but Blum’s essential 
conclusion that political factors cannot affect a State’s international 
responsibility is correct. 

Imposing strict liability for the acts of private persons would prevent 
weak or duplicitous States, such as Lebanon, from avoiding responsi- 
bility. Garcia-Mora contends that fundamental changes in the basis of 
the international system during the Charter era has made the fault 
standard outdated.” He argues: 


[A] State in whose jurisdiction a harmful act is committed against a foreign 
nation has in reality violated an international obligation to the preservation of 
world order. This alone would seem to give rise to State responsibility.** 


According to Garcia-Mora, the pervasive control mechanisms of the 
modern State make entirely reasonable an irrefutable presumption of 
government complicity in all hostile conduct by private individuals.™ 
Without such a presumption, he argues, the potential for abuse by 
governments is great.** Although the Lebanese experience described 
above supports this assertion, the conception of the modern State 
which Garcia-Mora advances in support of the presumption is plainly 
unrealistic. The Lebanese government, for example, has by now lost 
the practical capacity, as well as the political will, to control the many 
heavily-armed groups based on its territory. Likewise, many States 
with limited means and a huge population or vast territory cannot hope 
to monitor and restrict the secret activities of all individuals living in 
society. 

Garcia-Mora’s strict liability approach does offer the attraction of 
objectivity. He asserts that the ‘interest of world community’ requires 
States to abandon Lauterpacht’s view that 


(t]he duty of respect which a State owes, in international law, to the 
constitution and government of another country is a negative one, a non _facere; 
itis not a duty of active protection. 


79 See above note 15, and accompanying text. Demonstrating Lebanon's reception of the acts in 
question was hardly difficult under the circumstances. Prime Minister Yaffi described the work of 
the individuals who participated in the terrorist attack as ‘legal and sacred.’ Blum, above note 23, 
at 260 n.42; see also, Falk, above note 23, at 227 n.18. 

® In response to an attack by guerillas from the Popular Front for the Liberation of Palestine on 
a civilian E! Al jetliner at Athens, Israeli commandos conducted a helicopter assault on Beirut 
International Airport, destroying thirteen planes worth an estimated $43.8 million. See Falk, 
above note 23, at 220-21. The Security Council subsequently adopted a unanimous resolution 
condemning the Israeli action: UNSC res. 262 (1968), quoted in Falk, above note 23, at 223. The 
incident highlights the ambiguous status of the doctrines of self-defence and belligerent reprisal in 
an era in which the UN Charter restricts the use of force, but the accompanying collective security 
apparatus is wholly ineffective. 

' See also, Lillich & Paxman, above note 9, at 269-70. 
® See Garcia-Mora, above note IL. 3 Id. at 35. 
* Id. at 28-19. 3S Td. at 24. * Lauterpacht, above note 2, at 130. 
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In an international setting ‘where over a hundred States of diverse 
political systems have come to play a vital role,’ peaceful coexistence 
demands an ethic of tolerance and mutual protection.*” Garcia-Mora 
complements this pragmatic acceptance of political diversity with a 
depressingly fatalistic attitude towards the value and viability of 
popular revolution as a means for deposing tyrannical governments. 
He observes: 


[I]t should be recalled that because of the heavy concentration of power in the 
modern State, popular revolutions are generally doomed to failure, and that 
consequently, the interest of the world community in the maintenance of peace 
is greater than the well intentioned attempts of sporadic groups of individuals 
to overthrow an existing totalitarian regime. 


The empirical validity of Garcia-Mora’s assertion that ‘popular revolu- 
tions are generally doomed to failure’ is open to question. In any case, 
Garcia-Mora ultimately concedes that under international law at 
present, an asylum State’s duty of prevention ‘is inevitably limited by 
the capacity of that State which must be interpreted as being as far as 
possibilities will reasonably permit.’* 

The International Court of Justice recently confirmed Garcia- 
Mora’s suspicion that the fault standard has survived intact from the 
days of Grotius to the present.” In the Case Concerning Military and 
Paramilitary Activities in and against Nicaragua, the Court considered the 
responsibility of Nicaragua for failing to prevent weapons shipments 
allegedly passing through its territory, destined for insurgents fighting 
the Government of El Salvador. The Court reaffirmed the fault 
requirement by implication, quoting the following passage from its 
opinion in The Corfu Channel Case: 


[Jt cannot be concluded from the mere fact of control exercised by a State over 
its territory and waters. that the State necessarily knew or ought to have 
known, of any unlawful act perpetrated therein, nor yet that it necessarily 
knew or should have known, the authors. This fact by itself and apart from 
other circumstances, neither involves prima facie responsibility nor shifts the 
burden of proof.*! 


Before finding a breach of the duty of prevention upon Nicaragua, the 
Court attempted to determine whether Nicaragua knew or could have 
known of the arms flows. The Courts reasoned: 


37 Garcia-Mora, above note 11, at 10. 

% Id. at 10. 

3 Garcia-Mora, above note 11, at 3. 

® See Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. 
United States), Judgement (Merits), 27 June 1986, (1986) ICJ Reports 4 [hereafter the Nicaragua 
case]. 
‘| The Corfu Channel Case, (United Kingdom v. Albania) Judgement (Merits), 9 Apr. 1949, 
(1949) ICJ Reports 4, at 18, quoted in the Nicaragua case, above note 40, at 73-74. 


SIOZ ‘TZ AVI UO AUISIOATUL) YIOX MAN 3 /SJO's;eumnolpsojxo pAlyy:dyy woIy popeojumoqg 


190 Steven Corliss 


[I]f this evidence really existed, the United States could be expected to have 
taken advantage of it in order to forestall or disrupt the traffic observed. 


Ifon the other hand, this evidence does not exist, that, as the Court has pointed 
out, implies that the arms traffic is so insignificant and casual that it escapes 
detection even by the sophisticated techniques employed for the purpose, and 
that, a fortiori, it could also have been carried out unbeknownst to the 
Government of Nicaragua, as that government claims. 


[I}f the flow of arms is in fact reaching E] Salvador without either Honduras or 
El Salvador or the United States succeeding in preventing it, it would clearly 
be unreasonable to demand of the government of Nicaragua a higher degree of 
diligence than is achieved by even the combined efforts of the other three 
States. 


As the means at the disposal of the governments in the region are roughly 
comparable, the geographical obstacles, and the intrinsic character of any 
clandestine arms traffic simply show that this traffic may be carried on 
successfully without any complicity from governmental authorities and even 
where they seek to put a stop to it.*? 


The court refused to find Nicaragua liable in circumstances where even 
faithful observance of the duty of due diligence would not necessarily 
have prevented the alleged harm. 

In summary, the Nicaragua case confirms that asylum States owe 
neighbouring States a limited duty of care with respect to the hostile 
acts of foreign exiles.** The duty of prevention or punishment is not 
absolute and will only arise when a State has the knowledge, opportun- 
ity and capacity necessary to take action. Geographic and resource 
constraints are valid limitations upon the asylum State’s duty, but 
political factors are not. Although Oppenheim correctly observed that 
the duty of prevention is of ‘special importance’ in the case of perse- 
cuted foreigners sheltered in the asylum State,“ the substantive duty 
itself is the same with respect to all persons living within the national 
territory.*° The ‘special importance’ of the duty in the context of foreign 


‘*? Nicaragua case, above note 40, at 74-75. 

* Delegates to the Executive Committee of the Programme of the United Nations High 
Commissioner for Refugees have acknowledged the due diligence standard in reference to the duty 
of asylum States to prevent refugee settlements from becoming bases for military or paramilitary 
activities directed against the country of origin. Many delegates have expressed concern that the 
law not impose impossible burdens upon asylum countries. Draft resolutions and conclusions 
submitted to the Sub-Committee on Protection over the past several years have called upon 
countries of asylum or refuge to take ‘all possible measures’: Draft Resolution, para. 3, EC/SCP/26, 
Annex 2 (1983), or to ‘do all within their capacity to ensure that the civilian and humanitarian 
character of . . . camps and settlements is maintained’: Draft conclusions submitted by the 
delegation of Switzerland, para.5(d), EC/SCP(1985)CRP.1. This position was endorsed in the 
text finally adopted in 1987; see Report of the Thirty-eighth Session: UN doc. A/AC.96/702, para. 
206. * Oppenheim, /nternational Law, (5th. ed. 1938), Vol. 1, at 539-40. 

*° See for example, Grahi-Madsen, The Status of Refugees in International Law, Vol.2, (1972), 184. 
See also, Resolution on Asylum, Art.2, 43(1), reprinted in Annuaire de l'Institut de Droit International, 
166, 167 (1950). 
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exiles derives from the fact that international law recognizes such 
individuals as a likely ‘cause of tension’ between States. The greater 
foreseeability of the harm increases the standard of vigilance required. 

Once the duty arises, international law leaves the asylum State free 
to choose the methods by which it will meet the obligation. Freedom of 
choice in the realm of policy is an attribute of sovereignty. So long as the 
means are reasonably sufficient for the task, State responsibility will 
not arise.*’ International law thus does not expressly require that an 
asylum State ban exiles with known subversive tendencies from sensi- 
tive border regions, but a State’s failure to do so may be patently 
unreasonable under the circumstances. But an asylum State ‘will not 
escape liability if its government has failed to cause such laws to be 
enacted as would enable the administrative and judicial authorities 
effectively to prevent or repress the criminal act.’* 


3. Hostile Activities: A Conflict of Rights 


International law does not consider every critical or unfriendly action 
by foreign exiles to be a danger giving rise to a duty of prevention.* 
Lauterpacht observed: 


[t]he sweeping statement, so frequently encountered, to the effect that 
international law imposes upon States the duty to prevent, within their 
territory, all acts injurious to their neighbours, is superficial and misleading.” 


The relevant activities of foreign exiles may fall into one ofat least three 
categories, each having a different legal character. These are: (1) 
activities which international law requires an asylum State to allow; (2) 
activities which international] law permits an asylum State to allow in 
its sovereign discretion; and (3) activities which international law 
requires an asylum State to prevent, out of deference to the sovereign 
rights of States of origin. In each of these three distinct spheres, the right 
of one primary actor—the exiles, the asylum State and the State of 
origin —take precedence over the interests of the other two. 

The present section discusses the manner in which international law 
balances these conflicting interests, and attempts to determine which 
political or subversive activities an asylum State may allow, and what 
types of conduct it must prevent. To address the question, three 
hypothetical situations, each illustrating a different type of political 
activity involving foreign exiles, are set forth and examined below. 


*© 1951 Convention Relating to the Status of Refugees, signed at Geneva, 28 July 1951, 
preamble, reprinted in UNHCR Collection, above note 4, at 10 [hereafter referred to as the ‘United 
Nations Refugee Convention’]. 

a7 Lauterpacht, above note 2, at 128. sd Lauterpacht, above note 2, at 128. 

* See Grahl-Madsen, Termitorial Asylum, (1980), at p.19. 

*° Lauterpacht, above note 2, at 107. 
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3.1 Political Organization 

Exiles from Country B present in Country A organize to articulate 
opposition to the incumbent government in Country B and to 
create avenues for political expression within the exile community. 
Although not formally recognized, the organization also 
represents the exiles before local and international authorities and 
facilitates the delivery of administrative services, education, 
health care and other elements of social welfare to the exile 
population. The organization has international links to similar 
and sympathetic organizations elsewhere, but is not active within 
Country B. 


Exiles are under enormous pressure to organize politically, and their 
status alone is proof of their political disenfranchisement at home. 
Within the asylum country as well, exiles are likely to be politically, 
economically and socially vulnerable. They rarely have representation 
within the asylum State’s political system,*' and the national and 
international agencies chartered to assist them typically give 
inadequate consideration to their views. Members of an exile com- 
munity will also likely share a racial, national, religious or social 
characteristic which marked them as a target for persecution in the 
country of origin. Such circumstances make some level of political 
organization inevitable. 

Asylum State governments often find such exile organizations 
extremely useful for facilitating the delivery of relief aid and social 
services to the displaced community. The various Eritrean nationalist 
movements,” for example, represent their people before the Sudanese 
Government and international relief organizations.*? These groups 
also operate numerous health clinics and schools and are active in 
community development and employment.™ Schools provide educa- 
tion in the Eritrean language and culture to children who may never 
have seen their homeland.” The African National Congress and the 
Palestine Liberation Organization perform similar functions in the 
Front-line States of Southern Africa and in the Middle East, respect- 
ively. In each case, these organizations have become an essential 
component of the international assistance structure. 


5' A few countries grant some form of political representation to refugees and other permanent 
resident non-citizens, notably, Denmark, Nicaragua, Norway, Sweden and the People’s Republic 
of China. : 

*? The major groups are: the Eritrean Liberation Front (ELF), the Eritrean People’s Libera- 
don Front (EPLF), and the ELF-People’s Liberation Forces (ELF-PLF). 

5° See Rogge, Too Many, Too Long: Sudan’s Twenty-Year Refuges Dilemma, (1985) 103, 132. A 
Tigrean organization, the Tigrean People’s Liberation Front (TPLF), has been similarly active in 
the provision of basic social services. Id. at 132. 

* Id. at 132. 3 Id. at 132. 
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The type of political organization described in the hypothetical 
statement above is essentially a manifestation of basic human rights. 
Rendered down to its elements, such an organization represents a 
conjunction of the rights to freedom of thought, expression, association 
and assembly. Each of these rights appears in the Universal Declara- 
tion of Human Rights,® the International Covenant on Civil and 
Political Rights,’ the American Convention on Human Rights,® and 
the European Convention on Human Rights.” No less than other 
human beings, exiles possess these fundamental human rights.© As 
Grahl-Madsen has stated: 


Ifthe enjoyment of the rights in question should be denied the refugees in their 
country of asylum as a matter of international law, the oppressive system in 
their country of origin would be watertight.° 


Admittedly, not every State adheres wholly, in word and deed, to the 
provisions found in the instruments listed above. That is not the issue. 
So long as exiles act within the scope of these broadly accepted rights, 
they can injure no legally protected interest of the State of origin. 

International law similarly imposes no duty upon States to prevent 
foreign exiles from forming organizations dedicated to political expres- 
sion and community development. An asylum State may even provide 
such moral or material support as it considers appropriate. The 1954 
Caracas Convention on Territorial Asylum articulates this principle in 
article 8: 


No State has the right to request that another State restrict for the political 
asylees or refugees the freedom of assembly or association which the latter 
State’s internal legislation grants to all aliens within its territory, unless such 
assembly or association has as its purpose fomenting the use of force or 
violence against the government of the soliciting State.” 


%*® Universal Declaration of Human Rights, UNGA Res. 217A(III), 10 December 1948, 
reprinted in UNHCR Collection, above note 4, at 100. 

57 See also, International Covenant on Civil and Political Rights, Art. 2, UNGA Res. 
2200A(X XI), 16 Dec. 1966, reprinted in UNHCR Collection, above note 4, at 105. 

** The American Convention on Human Rights, signed at San José, 22 Nov. 1969, Arts. 13, 15, 
16, reprinted in UNHCR Collection, above note 4, at 207. 

°° European Convention for the Protection of Human Rights and Fundamental Freedoms, 
signed at Rome, 4 Nov. 1950, Arts. 9, 10, 11, reprinted in UNHCR Collection, above note 4, at 274 
[hereafter cited as ‘European Human Rights Convention’}. 

© Article 2 of the Universal Declaration of Human Rights provides: ‘Everyone is entitled to all 
the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national or social origin, property, birth 
or other status.’ (Emphasis supplied). 

§! Grahl-Madsen, The Status of Refugees in International Law Vol.2, (1972), 147. 

52 1954 Caracas Convention, Art. 8, above note 4. Article 7 provides: ‘Freedom of expression of 
thought, recognized by domestic law for all inhabitants of a State, may not be ground of complaint 
by a third State on the basis of opinions expressed publicly against it or its government by asylees 
or refugees, except when these concepts constitute systematic propaganda through which they 
incite to the use of force or violence against the government of the complaining State.’ 


SIOZ ‘77 AVI UO ARISIOAIUL YIOX MAN 3 /SJO'sTeumnolpioyxo ply/:dyy Woy popropumoqg 


194 Steven Corliss 


International law does not, however, guarantee the exercise of political 
rights to foreign exiles. International human rights instruments pro- 
hibit a State from denying such freedoms to its own citizens, except 
where a ‘public emergency threatens the life of the nation.’® By 
contrast, foreign nationals enjoy more limited protection, and an 
asylum State is required only to assure the protection of those basic, 
civil rights which admit no derogation, such as the right to life, the right 
not to be tortured, and freedom of conscience.™ The narrow scope of an 
exile’s protected sphere of interest reflects the individual’s less than 
privileged status in international law. 

States often do elect to limit the political freedoms afforded to exiles 
within their territory. States have concluded countless treaties creating 
broad obligations of mutual protection, as well as others requiring 
specific actions to control the movement and activities of exiles con- 
sidered to be a threat by a neighbouring State.® The Haiti/Dominican 
Republic Joint Declaration of 1949, for example, provides that the 
contracting States, 


do not and will not tolerate in their respective territories the activities of any 
individual, groups or parties, national or foreign, that have as their object the 
disturbance of the domestic peace of either of the two neighbouring republics 
or of any other friendly nation.® 


Similarly, the statute books of virtually every State contain provisions 
criminalizing breaches of neutrality by private individuals and circum- 
scribing the political rights of aliens.°’ Many of the treaties, however, 
tend to resemble mutual insurance policies® or adhesion contracts 


®3 See, for example, Universal Declaration of Human Rights, Art. 4, above, note 56; American 
Convention on Human Rights, Art. 27, above note 58; European Human Rights Convention, 
Arts. 10, 11, above, note 59. 

™ See, for example, Universal Declaration of Human Rights, Arts. 3-5, above, note 56; 
International Covenant on Civil and Political Rights, Arts. 6,7,8, above note 57. 

® See, for example, Treaty of Peace between Lithuania and Russia, signed at Moscow, 12 July 
1920, Art. 1V, reprinted in 113 Brittsh Foreign and State Papers, 1121; India-Pakistan Declaration, 
signed at Tashkent, 10 January 1966, reprinted in 5 /L.M 320 (1966); Iraqi-Transjordan Treaty of 
Brotherhood and Alliance, signed at Baghdad, 14 Apr. 1947, UNTS No. 345. 

 Haiti/Dominican Republic Joint Declaration, 26 June 1949, reprinted in Department of 
State, 20 Bulletin, No. 251, 26 June 1949, at 833, quoted in Whiteman, Digest of International Law, 
Vol. 5, (1966), 277. The 1954 Caracas Convention, above note 4, attempted to place more specific 
obligations on State parties. Article 1X, in part, reads: ‘At the request of the interested State, the 
State that has granted refuge or asylum shall take steps to keep watch over, or to intern at a 
reasonable distance from its border, those political refugees or asylees who are notorious leaders of 
a subversive movement, as well as those against whom there is evidence that they are disposed to 
join it.’ 

®’ For an exhaustive, though dated, collection of domestic and international neutrality 
legislation, see Deak, F. & Jessup, P.C., Neutrality Legislation and Treaties, (1939). 

% Sec, for example, Treaty between Great Britain and Sweden, | April 1654, reprinted in, I 
Hertslet, Treaties, 310. Article II binds the parties to ‘take care of each other, and promote the 
welfare of each other, and . . . advertise each other upon knowledge thereof, of all imminent 
dangers, plots and conspiracies of enemies against the other; and as much as in them lies, oppose 
and hinder the same.’ 
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between unequal parties.” The severity of domestic neutrality and 
aliens legislation likewise appears to estimate the price, in terms of 
repression, that a particular government believes it must pay in order 
to maintain peace with its neighbours.” Treaties and laws of this genre 
seem more a reflection of perceived self-interest or power relationships 
among States, than a measure of international obligation.’! 


3.2 Non-Violent Subversion 


The political organization formed by exiles of Country B living in 
Country A attempts to assist in the subversion of the existing 
political order within Country B by non-violent means. The 
organization avowedly aims at overthrowing the incumbent 
government, provides funding and material assistance to opposi- 
tion political groups operating inside Country B, and engages in 
propaganda activities directed at that State. 


A desire among exiles to overthrow the incumbent government at home 
is understandable. Few exiles want to remain exiles, and a change in 
the political status quo is usually the only truly secure way to return 
home. Financial and material support are obviously essential com- 
ponents of any political movement or subversive action aimed at 
resistance or revolution. Propaganda activities can also play a crucial 
role. Within the State of origin, even such non-violent conduct can 
carry a risk of the most severe punishment. Foreign sanctuaries offer 
obvious advantages, particularly if the exile group operates with the 
complicity of the asylum State. 

Exile groups which provide purely social or humanitarian assistance 
to subversive elements” in the country of origin do not violate interna- 
tional law. Aid aimed primarily at alleviating human suffering does not 
significantly alter the balance of forces within a conflict. The State of 
origin cannot claim injury, even in time of actual insurrection or civil 


© The 1984 Nkomati River Agreement concluded between the Governments of South Africa 
and Mozambique constitutes an excellent example of this latter variety. See Agreement on Non- 
Aggression and Good Neighbourliness between the Government of the Republic of South Africa 
and the Government of the People’s Republic of Mozambique, done at the Nkomati River, 16 
Mar. 1984, reprinted in 23 /LM 282 (1984). 

7 See Lauterpacht, above, note 2, at 107-08: ‘Different countries pay a different price for their 
peace. A State will usually succeed in exacting from a weak country a measure of vigilance the 
mere demand for which would be rejected by its more powerful neighbour as an act of intolerable 
interference. . .' See also Grahl-Madsen, above note 6}, at 147. 

a Lauterpacht, above, note 2, at 130. As noted earlier, the 1954 Caracas Convention, above 
note 4, requires State parties to intern, upon request, exiles deemed dangerous by a neighbouring 
State. The same article, however, adds: ‘All expenses incurred-as a result of the internment of 
political asylees and refugees shall be chargeable to the State that makes the request.’ If 
internment upon request were a duty owed by asylum States under international law, a country of 
origin would likely not have to pay to see it observed. 

According to the Concise Oxford Dictionary (5th ed., 1964), the verb ‘to subvert’ means to 
‘overturn, upset, effect the destruction or overthrow of... ..” 
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war, even if the asylum State is actively involved in the effort. In the 
Nicaragua case, the International Court of Justice noted in this regard: 


There can be no doubt that the provision of strictly humanitarian aid to 
persons or forces in another country, whatever their political affiliations or 
objectives, cannot be regarded as unlawful intervention, or as in any other way 
contrary to international law.” 


This case involved indirect efforts by a foreign government to assist a 
guerilla movement within another State. Mere tolerance of similar 
activities by private individuals, such as exiles, would be even less likely 
to offend international law. 

International law is less clear where the activities of exiles are more 
overtly political and subversive, such as hostile propaganda.”* Histori- 
cally, a division has existed between the Anglo-American legal tradi- 
tion and that of Continental Europe.’° Continental writers have tended 
to view mere toleration of subversive propaganda directed against the 
political institutions of another State as a clear violation of interna- 
tional law.’° The 1936 League of Nations Convention Concerning the 
Use of Broadcasting in the Cause of Peace reflects this approach in 
Article 1: 


The High Contracting Parties mutually undertake to prohibit and, if occasion 
arises, to stop without delay the broadcasting within their respective ter- 
ritories of any transmission which to the detriment of good international 
understanding is of such a character as to incite the population of any territory 
to acts incompatible with the internal order or the security of a High 
Contracting Party.’ 


The Anglo-American rule, typified by the Oppenheim and 
Lauterpacht school, holds: 


The duty of a State to prevent the commission within its territory of acts 
injurious to foreign States does not imply an obligation to suppress all such 
conduct as is inimical to or critical of the regime or policy of a foreign State. 
Thus there is no duty to suppress revolutionary propaganda on the part of 
private persons directed against a foreign government.” 


73 The Nicaragua case, above, note 40, at 114; see also, id. at 351 (Schwebel, J., dissenting). 

™ ‘Propaganda is a term that is subject to a variety of definitions. The definitions appear to be 
in agreement about one thing only: that propaganda is aimed at the minds of people, and that the 
attempt is to direct or strengthen their thinking along predetermined lines.’ Martin, /aternational 
Propaganda 199 (1958). 

73 See Lauterpacht, above, note 2, at 109; see also, Bowett, Self-Defence in International Law, 
(1958) 49-50; Wright, ‘The Crime of War Mongering,’ 42 AJ/L 128, 129-33 (1948). 

™ See Lauterpacht, above, note 2, at 109 (citing the work of Liszt, Bluntschli, Hefter, Treipel, 
Calvo, Rivier, Pradier-Fodere, Fauchelle, De Louter, Alvarez and Redstob). 

7 Convention on the Use of Broadcasting in the Cause of Peace, 186 LNTS 301; reprinted in 32 
AJIL Supp. 113 (1938). Twenty-three States had acceded by | January 1941, including France and 
fourteen members of the League of Nations. The Soviet Union signed but did not ratify the treaty, 
while China and the United States neither signed nor acceded: Whiteman, Digest, Vol. 13, (1966), 
999. 

78 Oppenheim, International Law, Vol. 1, above, note 3, at 238-39 (citations omitted). 
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Elsewhere, Lauterpacht noted: 


Undoubtedly, a State may go beyond its international obligations and, in its 
own interest, put a check on such revolutionary activities as it is not bound to 
prevent. Many States may not, from a variety of reasons, be disposed to 
tolerate within their borders revolutionary propaganda, even if not directed 
against their own government. But such repressive measures, dictated as they 
may be by reasons of international comity or internal police, cannot be 
invoked as constituting a test of international obligation.” 


The divergent views described above may reflect a historical tendency 
towards ‘liberal’ or ‘authoritarian’ conceptions of State power in the 
countries concerned, at that time.® Such irreconcilable statements 
amply demonstrate that no governing rule of customary international 
law emerged during this period. 

More recent practice indicates that international law may be moving 
towards a broader duty to prevent private individuals from engaging in 
subversive activities. On several occasions since 1945, the General 
Assembly has declared that mere toleration of certain types of subvers- 
ive activities directed against another State is an international 
delinquency.*' The Declaration on Friendly Relations, for example, 
declares: 


no State shall organize, assist, foment, finance, incite or tolerate subversive, 
terrorist or armed activities directed toward the violent overthrow of the 
regime of another State... .® 


The Draft Code of Offences Against the Peace and Security of Mankind 
prepared by the International Law Commission also includes among 
such crimes, 


The undertaking or encouragement by the authorities of a State of activities 
calculated to foment civil strife in another State, or the toleration by the 


2 Lauterpacht, above, note 2, at 130. 

"© See Wright, above, note 75, at 129. Quincy Wright states: ‘Absolute monarchies and Fascist 
dictatorships have habitually assumed that States were under an international obligation to use 
due diligence to suppress such propaganda, even if emerging from private organizations; but 
liberal States, while recognizing the obligation to prevent high government officials from 
indulging in such propaganda, have usually denied any duty to prevent private individuals from 
engaging in such activities.’ Id. 

' See, for example, Draft Declaration on Rights and Duties of States, annexed to UNGA res. 
375 (IV), 6 Dec. 1949: UN Doc. A/Res/375 (IV) (1949), Art. 4: ‘every State has the duty . . . to 
prevent the organization within its territory of activities calculated to foment ... civil strife’; 
Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the 
Protection of their Independence and Sovereignty, 21 Dec. 1965, UNGA res. 2131 (XXI): UN 
Doc. A/Res/2131/Rev. | (1966), approved by a vote of 109 to 0, the United Kingdom abstaining; 
Declaration on Principles of International Law Concerning Friendly Relations and Co-operation 
among States, 4 Nov. 1970, UNGA res. 2625(XXV): UN Doc. A/Res/2625(XXV) (1970) 
(hereafter ‘Declaration on Friendly Relations’). 

8 Declaration on Friendly Relations, above note 81. 
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authorities of a State of organized activities calculated to foment civil strife in 
another State.® 


These statements leave the practical meaning of subversion and 
fomenting civil strife unstated, but they appear to expand State 
responsibility for private conduct far beyond anything Lauterpacht 
was willing to countenance. The provision of financial and material 
assistance to insurgent groups, hostile propaganda and other indirect 
forms of subversion all would seem to be aimed at fomenting civil strife. 
Although a trend is evident, the status of these pronouncements as 
binding rules of customary international law is open to serious ques- 
tion.* The continuing lack of agreement indicates that the narrower 
rule most likely remains the basis of international obligation.” An 
asylum State ought not to support or encourage such subversive 
activities, but it has no legal duty to prevent foreign exiles or other 
private individuals from doing so.® 


3.3 Violent Subversion or Insurgency 


Militant elements within the exile political organization form a 
splinter group dedicated to infiltrating country B and taking 
direct, violent action against the incumbent government. The 
group employs tactics which include the organization of armed 
bands and terrorist attacks. Eventually, Country B faces a full- 
scale insurgency. Rebel combat units, at times, rest, train and 
launch cross-border military operations from the territory of 
Country A. The insurgent forces recruit from among the exile 
population. 


Mass flows of exiles usually result from violent civil conflict. Driven 
unwillingly from the national territory, exiled groups frequently 
attempt to continue their struggle from abroad. Violent attacks by 
armed band, terror campaigns and assassination all aim at destabiliz- 


™ Draft Code of Offences Against the Peace and Security of Mankind, Report of the I.L.C. 3rd 
Sess., 1951, A/1858, pp.10, 11-12, reprinted in, I] YbA. of the 1.L.C. 1951 at 135. 

™ Bowett is of the opinion that this and similar provisions of the Draft Code are statements de 
lege ferenda, which ‘certainly go beyond any precedent Nuremburg set and, in so far as they suggest 
the prohibition of conduct not involving the use or threat of force, they may go well beyond what 
can accurately be stated as the present law’: above, note 23, at 49-50. The legal significance of 
General Assembly resolutions is discussed in greater depth below; see section 4. See also, 
Asamoah, The Legal Significance of the Declarations of the General Assembly of the United Nations, (1966); 
Castenada, Legal Effects of United Nations Resolutions, (1969); Higgins, The Development of International 
Law through the Political Organs of the United Nations, (1963); Falk, ‘On the Quasi-Legislative 
Competence of the General Assembly,’ 60 A/J/L 782 (1966). 

®> See notes 76-8 above, and accompanying text. 

* The 1966 Covenant on Civil and Political Rights, art. 20, provides, ‘Any propaganda for war 
shall be prohibited by law,’ thereby imposing an obligation on States parties to punish such 
conduct. As Grahl-Madsen has noted, however, ‘War-mongering by private persons is not a very 
practical proposition’: above, note 61, p. 164. 
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ing and weakening the existing authorities and creating opportunities 
for change. As with non-violent subversive action, these methods are 
attractive to exile groups which lack the capacity to confront their 
opponents militarily. The use of external bases to mount an actual 
insurgency has also become pervasive in recent decades. Foreign 
sanctuaries permit an otherwise unviable insurgent movement to 
mature and gain strength. Without the burden of having to maintain 
territorial control, the insurgents can train, expand their numbers and 
develop international political and material support links without 
hindrance. The host State may support or tolerate the insurgents for 
ideological reasons or, more pragmatically, in order to place a military 
buffer between itself and a hostile power. 


3.3.1 State Practice 


Historically, the activities of armed bands, terrorists and insurgents 
have been a habitual cause of tension between States. Forces under 
General Andrew Jackson, for example, entered Spanish West Florida 
in 1818, to bring an end to raids by Spanish-sponsored bands of Native 
Americans into United States territory.*’ Almost one hundred and fifty 
years later, during the Algerian War of Independence, French army 
units crossed into Tunisia and engaged rebel troops operating from 
frontier sanctuaries. More recent examples of the same scenario have 
occurred throughout the 1980s, including the annual dry-season offens- 
ives conducted by Vietnam and Kampuchean troops against Khmer 
insurgents based in Thailand, and the periodic assaults launched by 
Nicaraguan Government forces on Contra rebel bases and supply 
depots inside Honduras. 

States have long recognized the danger to peace posed by the use of 
foreign sanctuaries to prosecute a domestic insurgency, and many 
bilateral and regional treaties have established duties of mutual protec- 
tion in this regard. Article G of the 1946 Treaty of Brotherhood and 
Alliance between Iraq and Trans-Jordan, for example, provides: 


In the event of the outbreak of disturbance or disorders in the territory of one of 
the High Contracting Parties, each of them undertakes reciprocally as follows: 


(a) To take all possible measures or actions: 


1. To make it impossible for the insurgents to utilize his territory against the 
interests of the other High Contracting Party, and 


2. To prevent his subjects from taking part in the disturbances or disorders, or 
from helping or encouraging the insurgents .. . © 


87 See Hyde, Manual of International Law, (2d ed., 1945), vol. 1, 240-44. 

8 See Brownlie, above note 11, at 712. 

" The Iraqi-Transjordan Treaty of Brotherhood and Alliance, signed at Baghdad, 14 Apr. 
1947, UNTS No. 345. 
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Similarly, Article 7 of the 1937 Saad-Abad Pact between Iran, Iraq and 
Afghanistan requires that 


[eJach of the High Contracting Parties undertakes to prevent, within his 
respective frontiers, the formation or activities of armed bands, associations or 
organizations to subvert the established institutions, or disturb the order or 
security of any part, whether situated on the frontier or elsewhere, of the 
territory of another Party, or to change the constitutional system of such other 
Party.” 


Such treaties of non-aggression or good neighbourliness have been a 
common mechanism for calming particularly tense bilateral or regional 
situations. As noted above, however, the influence of coercion and 
parochial considerations in such treaty arrangements detract from 
their value as evidence of customary international law.” 


3.3.2. League and United Nations Practice 


Practice within international organizations suggests that the asylum 
State’s duty of care has a more universal quality. Various pronounce- 
ments in the League of Nations and in the United Nations have 
proscribed the activities of armed bands, terrorists and insurgents, and 
given specific content to such basic obligations as non-aggression and 
non-intervention; they thus provide an indication of State opinion 
relevant for present purposes. League and United Nations practice 
implies that an asylum State’s failure to prevent foreign exiles from 
launching acts of violent subversion from its territory, is a breach of 
international law. 

The League of Nations Conference on the Reduction and Limitation 
of Armaments was the first multilateral body to struggle with the 
definition of aggression.*? The Draft Act relating to the Definition of 
Aggression, contained in the Report of the Committee on Security 
Questions, refers specifically to the problems posed by armed bands 
operating from foreign sanctuaries. The impetus to include a reference 
to support for the activities of armed bands came from Soviet Foreign 
Minister Litvinov.*? Substantially identical language appeared shortly 
thereafter, in the 1934 Convention Defining Aggression concluded 
between Afghanistan, Estonia, Latvia, Iran, Poland, Rumania, Turkey 
and the Soviet Union. Article II defines aggression to include, 


aid to armed bands formed on the territory of another State; or refusal, despite 
demands on the part of the State subjected to attack, to take all possible 


% Treaty of Non-Aggression (between Iran, Iraq, Afghanistan and Turkey), signed at Tehran, 
8 July 1937: 190 LNTS 21, 27. 
°" See notes 64-70 and accompanying text. 
a See Sohn, Cases in World Law, 798; Brownlie, above, note 11, at 714. 
Ibid. 
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measures on its own territory to deprive the said bands of any aid and 
protection.” 


The League itself, however, failed to adopt any definition of aggression 
before the organization collapsed with the onset of the Second World 
War. 

The League of Nations had marginally more success in its attempt 
specifically to outlaw acts of State-sponsored terrorism. The assassina- 
tion of King Alexander of Yugoslavia and the French Foreign Minister 
at Marseilles in 1934 shocked the international community, and 
allegations that Hungary was responsible for the attack provided 
further incentive for a collective response. The Council of the League 
unanimously adopted a resolution stating that 


itis the duty of every State neither to encourage nor tolerate on its territory any 
terrorist activity with a political purpose, 


and that 


every State must do all in its power to prevent and repress acts of this nature 


and must for this purpose lend its assistance to Governments which request it 
95 


The League of Nations subsequently concluded the Convention for the 


Prevention and Punishment of Terrorism, Article 2 of which provides 
that it is, 


the duty of every State to refrain from any act designed to encourage terrorist 
activities directed against another State and to prevent the acts in which such 
activities take shape.® 


However, the failure of the Convention to attract more than twenty- 
four signatures or a single ratification detracts significantly from its 
normative value. 

For many years after the war, the Sixth Committee (Legal) of the 
United Nations General Assembly struggled with the task of defining 
aggression. Significantly, however, each of the so-called ‘enumerative’ 
definitions proposed by States listed support for the activities of armed 
bands or insurgents as an act of aggression. A Paraguayan proposal, for 
example, defined aggression as 


* Convention Defining Aggression signed at London, 3 July 1933, reprinted in 27 AJIL Supp. 
192, 193 (1933). The United States delegation to the International Conference on Military Trials 
proposed a definition of aggression substantially the same as that quoted above; however, the 
definition of Crimes against Peace eventually included in the London Charter of the International 
Military Tribunal makes no reference to armed bands. See International Military Tribunal, Trial 
of the Major War Criminals, vol. I, 145-9 (1947); also, Brownlie, above note 11, at p. 715. 

® League of Nations, Official Journal, Minutes of the Council, December 1934 at 1755-66, 
quoted in Thomas & Thomas, above note 22. 

% See, Convention for the Prevention and Punishment of Terrorism: LN doc. C/94/M/47, 
Annex 4, at 196-97 (1938). 
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[t]he organization by a State within its territory of armed bands intended to 
take action against other States, either within or outside the territory of such 
States; or the encouragement or support or the mere toleration of the formation or action 
of such armed bands in its territory.*” 


The so-called ‘Six Powers’ draft submitted by Australia, Canada, 
Japan, the United Kingdom and the United States, suggested that 
aggression occurs when a State engages in 


(6) Organizing, supporting or directing armed bands or irregular or volunteer 
forces that make incursions or infiltrate into another State. 


(7) Organizing, supporting or directing violent civil strife or acts of terrorism in 
another State, ... * 


For present purposes, the essential distinction among the various draft 
definitions relates to whether the duty of States is active or passive. 
Does mere passive tolerance of such activities constitute aggression, or 
does aggression only occur when an asylum State actively supports or 
encourages such activities? 

The United Nations General Assembly finally answered this ques- 
tion by adopting a consensus definition of aggression in 1974.” Article 
3 (g) provides that aggression includes, 


[t]he sending by or on behalf of a State of armed bands, groups, irregulars or 
mercenaries, which carry out acts of armed force against another State of such 
gravity as to amount to the acts listed above, or its substantial involvement 
therein.'® 


For the activities of armed bands, insurgents or terrorists to constitute 
aggression under this definition, the asylum State must either ‘send’ 
them to the State of origin, have them sent on its behalf, or be 
substantially involved in their activities. Mere acquiescence by a State 
in the use of its territory for launching such attacks does not amount to 
aggression under the definition. 

According to the General Assembly, tolerance of organized acts of 
force directed against another State may still amount to intervention. 
In 1965, for example, it adopted the Declaration on the Inadmissibility 
of Intervention in the Domestic Affairs of States and the Protection of 
their Independence and Sovereignty.'®' Paragraph 2 provides: 


Also, no State shall organize, assist, foment, finance, incite o7 tolerate subvers- 


8” See Brownlie, above note II, at p. 717 (quoting the Paraguayan draft definition). 

* See the Nicaragua case, above, note 40, at 341-42. 

% UNGA res 3314 (X XIX), 14 Dec. 1974: 29 UN GAOR, Supp. No. 3! 142, UN doc. A/9631 
(1974). 

100 Id. (emphasis supplied). 

10! UNGA res. 2131(XX), 21 Dec.1965: UN doc. A/RES/2131(XX)/Rev. 1 (1966). 
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ive, terrorist or armed activities directed toward the violent overthrow of the 
regime of another State.'? 


An identical provision is found in the Declaration on Friendly Rela- 
tions, which also contains a clause prohibiting States from acquiescing 
in acts of civil strife or terrorism that involve the threat or use of force.'™ 
In much the same way, the 1967 Declaration on Territorial Asylum'™ 
places an explicit duty of prevention upon asylum States. Article 4 
reads: 


States granting asylum shall not permit persons who have received asylum to 
engage in activities contrary to the purposes and principles of the United 
Nations.'® 


More recently, the 1981 Declaration on the Inadmissibility of Interven- 
tion in the Internal Affairs of States has reiterated this view.'® As noted 
earlier, however, the normative value of General Assembly pronounce- 
ments is the subject of intense debate.’ As a practical matter, the 
distinction between acquiescence and complicity may be academic, as 
official sponsorship of insurgent activities is often poorly concealed and 
therefore easy to establish. 


3.3.3 The Special Case of Self-Determination 


The legal character of an asylum State’s support for violent subversion 
arguably changes when the aid is given toa people waging a struggle for 
self-determination. The Declaration on Territorial Asylum, for exam- 
ple, provides: 


States granting asylum shall not permit persons who have received asylum to 
engage in activities contrary to the purposes and principles of the United Nations.'@ 


Because one purpose of the United Nations is ‘to develop friendly 
relations among nations based on respect for equal rights and self- 
determination of peoples,’ the argument goes, aid to national libera- 
tion movements cannot violate any legal duty of the asylum State. 

Resort to armed struggle in pursuit of self-determination has enjoyed 
strong majority support within the international community. The 1981 
Declaration on the Inadmissibility of Intervention in the Internal 
Affairs of States endorsed ; 


Id. (emphasis supplied). This language was adopted by 109 to 0, with one abstention. 
See Declaration on Friendly Relations, above note 8!. 
0% UNGA res. 2312(X XII), 19 Dec. 1967: UN doc. A/RES/2312 (XXI1) (1967). 
Id. (emphasis supplied). 
8 UNGA res. 103 (XXXVI),Art. II(m), 9 Dec. 1981: 36 UN GAOR 78, UN doc. 
A/RES/36/103 (1981). 
'07 See above, note 84, and sources cited. 
8 UNGA res. 2312(XXII), Art. 4 (emphasis supplied); see above note 104. 
'99 UN Charter, Art. I. 


SIOZ ‘ZZ AR UO AUISIOATUL) YIOX MAN Je /SJO'sTeurnofpioyxo ply/:dyy wos popeojumog 


204 Steven Corliss 


(t]he right and duty of States fully to support the right to self-determination, 
freedom and independence of peoples under colonial domination, foreign 
occupation or racist regimes, as well as the right of these peoples to wage both 
political and armed struggles to that end, in accordance with the purposes and 
principles of the Charter.'!° 


Over eighty per cent of the membership of the United Nations 
apparently adheres to this construction of the right to 
self-determination.""' 

The International Court of Justice has, by implication, recognized 
that a distinction exists between simple intervention and justifiable 
assistance to peoples seeking self-determination. In the Nicaragua case, 
the Court said: 


There have been in recent years a number of instances of foreign intervention 
for the benefit of forces opposed to the government of another State. The Court is 
not here concerned with the process of decolonization; this question is not in issue in the 
present case. It has to consider whether there might be indications ofa practice 
illustrative of beliefin a kind of general right for States to intervene, directly or 
indirectly, with or without armed force, in support of an internal opposition in 
another State, whose cause appeared particularly worthy by reason of the 
political or moral values with which it was identified. For such a general right 
to come into existence would involve a fundamental modification of the 
customary law principle.'” 


The Court was unwilling to acknowledge a general right to counter- 
invention; however, the implication of the Court’s statement is that it 
would deal more indulgently with States providing aid to a people 
struggling for self-determination. 

Although the Court’s reference to decolonization was obiter, Judge 
Schwebel seized upon this kernel of language in his strong dissent. He 
protested: 


(B]y these statements, the Court may be understood as inferentially endorsing 
an exception to the prohibition against intervention, in favour of the legality of 
so-called ‘wars of liberation,’ or, at any rate, some such wars, while condemn- 
ing intervention of another political character. 


In contemporary international law, the right of self-determination, freedom 
and independence of peoples is universally recognized; the right of people to 
struggle to achieve these ends is universally accepted; but what is not 
universally recognized and what is not universally accepted is the right of any 
such people to foreign assistance or support which constitutes intervention. 


"8 UNGA res. 103 (XXXVI), 9 Dec. 1981: UN doc. A/RES/36/103 (1981) (emphasis 
supplied). 

"' The vote tally for the 1981 Non-Intervention Declaration was 102 to 22 with 6 abstentions. 
Voting with the majority were the member States of the Non-Aligned Movement and the Soviet 
Bloc. The Western Alliance and Japan voted against the Declaration, specifically because of its 
endorsement of armed struggle: (1981) UN Yearbook 146. 

"2 The Nicaragua case, above note 40, at 98. 
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Moreover, what entities are susceptible of decolonization is a matter of dispute 
in many cases. What is a colony, and who is the colonizer, are subjects of 
sharply differing views. Examples of what may be contentiously charac- 
terized—though not necessarily unreasonably characterized—as colonies 
may be readily assembled. But for present purposes it is enough to point out 
that the lack of beauty is in the eye of the beholder.'? 


Judge Schwebel was clearly dismayed by the ease with which the Court 
endorsed a highly contentious and unsettled principle of international 
law. 

The majority position, however, is not so extreme as Judge Schwebel 
would make it appear. Virtually every State has at some time sup- 
ported the use of external bases to mount an insurgency. Falk suggests 
that 


{i]t is relevant to recall the role and status of ‘governments-in-exile’ during 
World War II and the generally heroic imagery used to describe anti-Nazi 
terrorism in German-occupied Europe. The idea of ‘liberation’ was very 
strongly endorsed by conservative governments generally committed to the 
status quo in international society including the leading colonial Powers.''* 


Admittedly, a state of belligerency existed during this earlier time and 
the international community created the United Nations and its 
collective security apparatus to regulate the use of force and prevent 
just such wars from happening again. In forming the United Nations, 
however, the international community also avowedly aimed at promot- 
ing respect for equal rights and the self-determination of peoples. Given 
the impotence of the collective security apparatus for resolving even 
minor disputes, it may be unreasonable to deny the right to resist 
oppression by armed force today, just as it would have been during the 
Second World War. 

Judge Schwebel’s criticisms are more compelling on a practical level. 
He correctly points out that ideological diversity within the interna- 
tional community makes consensus among States, even on the defini- 
tional level, fundamentally impossible. The tired adage that ‘One 
person’s terrorist is another person’s freedom fighter’ is relevant in this 
regard. In an environment of disagreement and confrontation among 
States, such assessments are inherently subjective, lacking standards 
and fraught with the potential for abuse. Occasionally, the right to self- 
determination is beyond reasonable dispute, as in the case of Namibia, 
but such instances are rare. Even peoples arguably having a strong 
claim for self-determination, such as the Eritreans and Western 
Saharans, face strong opposition from a significant number of States. 

The complex question of intervention in support of self-determina- 


"3 Td. at 351 (Schwebel, J. dissenting). 
"+ Falk, above note 23, at 229-30. 
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tion thus remains unsettled in international law. There is a fundamen- 
tal conflict between the universalist and statist principles set forth in 
the United Nations Charter. The international legal order cannot 
simultaneously pay equal respect to self-determination and human 
rights on the one hand and sovereignty and non-intervention on the 
other. The practical failure of the United Nations to provide a compre- 
hensive mechanism for the peaceful settlement of disputes has forced 
States to choose among the Charter’s conflicting values. Each State’s 
choice will reflect its historical experience, its political position and 
current circumstances. Well-established, developed States tend to give 
less priority to self-determination, because their own experience is 
historically remote; the more ‘objective’ and easily definable statist 
values seem more relevant and to offer greater prospects for interna- 
tional stability. A five-fold majority of States and a similar majority of 
judges on the International Court of Justice, however, subscribe to the 
contrary view. 


3.3.4 Analysis 


Apart from the context of self-determination, the duty of an asylum 
State not to encourage or tolerate most acts of organized force has 
received broad recognition and support. States have widely endorsed 
such an obligation, by their support for the many relevant United 
Nations pronouncements cited above, most of which were adopted 
by the General Assembly by consensus or with huge majorities. 
Nevertheless, constant repetition of a norm in such declarations, 
standing alone, has traditionally been considered to be only weak 
evidence of customary international law. In the Nicaragua case, 
however, the International Court of Justice went to unprecedented 
lengths in ascribing normative value to General Assembly resolu- 
tions.''® It stressed, in particular, the quasi-legislative quality of the 
Declaration on Friendly Relations and the Definition of Aggression, 
Stating that 


{t}he effect of consent to the text of such resolutions cannot be understood as 
merely that of a ‘reiteration or elucidation’ of the treaty commitment under- 
taken in the Charter. On the contrary, it may be understood as an acceptance 
of the validity of the rule or set of rules declared by the resolution by 
themselves.'!® 


In other words, a vote by States in favour of such a resolution ‘affords 
an indication of their opinio juris as to customary law on the question.’!!” 
Franck predicts that the Court’s controversial observations in this 


''S The Nicaragua case, above note 40, at 93-100. 
"16 Td. at 100. "7 Id. at9}. 
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regard ‘will probably, over the long run, overshadow the impact of the 
core decision itself.’!!® 

The preparatory work for the Declaration on Friendly Relations 
provides some support for the Court’s position.''® The General Assem- 
bly instructed the Committee which prepared the Declaration to base 
its work upon seven principles drawn essentially from the purposes and 
principles of the United Nations.'” A United States delegate to the 
drafting committee has suggested, however, that the Declaration’s use 
of ‘every State’ rather than ‘all members’ signified an intention not 
simply to elaborate upon the Charter, but to articulate rules binding 
upon all States as subjects of international law.'?! He observes further: 


There is some difference of opinion among Members of the United Nations as 
to whether the Declaration represents a mere recommendation or a statement 
of binding legal rules. The truth would appear to lie somewhere between these 
two extremes, but closer to the latter.'”? 


After seven years of careful drafting in committee, the General Assem- 
bly adopted the Declaration on Friendly Relations in 1970.'” 

The Court in the Nicaragua case was willing to recognize such 
declarations as opinio juris reflective of custom, provided ‘substantial 
practice’ was also in accord.'** The ‘substantial practice’ of States, 
discussed above does indeed acknowledge a duty to prevent the hostile 
acts of foreign exiles. Unfortunately, the evidence provided by State 
practice is decidedly ambiguous. States have vigorously protested the 
launching of terrorist attacks and insurgent campaigns from foreign 
sanctuaries. Equally, however, many of the self-same States have, at 
some point, sponsored or tolerated such activities. For every protest, 
there exists an instance of contrary State practice. Moreover, the fact 
that States feel compelled to enter into bilateral and multilateral treaty 
obligations in the matter also suggests a degree of uncertainty as to the 
existence of the underlying duty. States do not commonly claim a right 
to use their territory for such purposes. The Court suggested in the 
Nicaragua case that the absence of such claims may permit the inference 
of a State’s opinio juris, to the effect that the conduct is impermissible 
under customary international law.'? In D’Amato’s view, the Court’s 


"® Franck, ‘Some Observations on the ICJ’s Procedural and Substantive Innovations,’ 81 


AJIL 116, 117 (1987); see also, Czaplinski, ‘Sources of Law in the Nicaragua Case,’ 38 [CLQ 151 
(1989). "9 UNGA res. 2625(X XV), above note 81. 

' See Rosenstock, ‘The Declaration of Principles of International Law concerning Friendly 
Relations: A Survey,’ 65 AJ/L 712 (1971); also, Lillich & Paxman, above note 9, at 270-72. 

'21 Rosenstock, above note 120, at 717. '2 Ybid., at 714 

'3 UNGA res. 2625 (XXV), above, note 81. 

'% See the Nicaragua case, above note 40, at 102; see also Franck, above note 118, at 119; 
D'Amato, ‘Trashing Customary International Law,’ 81 A//L 101, 102-03 (1987). 

' See the Nicaragua case, above note 40, at 108-09; also, Kirgis, ‘Custom ona Sliding Scale,’ 81 
AJIL 116, 147 (1987). 
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approach, ‘robs State practice of all independent content. All we need is 
the original alleged rule and the empty theory that any practice 
inconsistent with it does not count.’'® The repeated recurrence of 
contrary State practice indeed weakens the assertion that customary 
international law imposes a comprehensive duty on asylum States to 
prevent dissident groups from launching violent attacks on their State 
of origin. 


4. Conclusions 


A movement is evident in international law towards broader asylum 
State responsibility for the hostile acts of foreign exiles. Activities 
having a purely humanitarian focus or those involving political expres- 
sion provide no legitimate cause for complaint. However, the legality of 
permitting exiles to engage in more overtly subversive conduct on 
national territory is increasingly doubtful. The emerging obligation 
may be summarised as a duty not to sponsor subversive conduct 
directed at the State of origin, and to exercise due diligence in 
preventing acts of violence. Through pronouncements of the United 
Nations General Assembly, States have repeatedly affirmed that a 
breach of these duties will amount to aggression or intervention in 
the domestic affairs of the injured State, except in cases of self- 
determination. 

The prevalence of flagrant contrary State practice, however, 
demonstrates that the emerging duty of care has not yet attained the 
status of customary international law. Rules of custom are found at the 
conjunction of what States say and what States actually do. States must 
both recognize the norm as legally binding, and largely observe it in 
practice. Asylum State support for armed subversive activities by 
foreign exiles is commonplace today. Where States do suppress such 
hostile activities, national interest and not a sense of legal obligation is 
arguably the motivating factor. The precise scope of the asylum State’s 
duty of care thus remains unsettled under present international law. 


Résumé 


Les activités hostiles que des dissidents exilés A l’étranger ménent contre le gouverne- 
ment de leur pays d’origine sont souvent une source de conflits entre I’Etat d’asile et 
Etat d’origine des réfugiés. Le présent article porte sur l’obligation de I’Etat d’asile 
envers l’Etat d’origine du point de vue du droit international. L’existence de cette 
obligation dépend de deux facteurs. En premier lieu, selon les principes du droit 
international, un Etat n’est responsable des actes des particuliers, et notamment des 
exilés étrangers, que dans la mesure ow on peut lui imputer une faute; il faut donc que 
VEtat d’asile participe 4 une action proscrite ou bien qu’il néglige une occasion 


'% D'Amato, above, note 124, at 102. 
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d’empécher une telle action alors qu’il dispose des connaissances et des moyens 
nécessaires pour ce faire. Des limitations de nature géographique ou matérielle, mais 
non des considérations d’ordre politique, peuvent libérer |’ Etat de sa responsabilité. En 
deuxiéme lieu, il faut que l’acte en question constitue une violation du droit interna- 
tional. I] peut y avoir en effet des actes qui ne portent pas préjudice a la souveraineté de 
V'Etat d’origine méme si ce dernier les considére comme des actes d’hostilité. Par 
exemple, les organisations politiques d’exilés sont essentiellement une manifestation de 
l’exercice des droits fondamentaux de la personne. Si les principes du droit interna- 
tional accordent a !’Etat d’asile un pouvoir discrétionnaire considérable en matiére de 
limitation des libertés politiques des ressortissants des Etats étrangers, I’Etat d’origine 
ne peut pourtant pas dénoncer un Etat qui permet l’exercice de ces libertés. Par 
ailleurs, les moyens non violents d’appuyer les groupes subversifs opérant dans Etat 
d’origine (aide financiére et matérielle, propagande anti-gouvernementale, etc.) 
revétent un caractére juridique plus complexe. D’un coté, I’Etat d’asile peut permettre 
ou méme encourager une assistance purement humanitaire, étant donné que celle-ci ne 
risque guére de faire basculer un confit civil. Par contre, Etat d’asile ne devrait pas 
appuyer des actes de subversion non violents qui sont plus ouvertement hostiles. En 
méme temps, le droit international n’oblige pas l’Etat d’asile 4 empécher les parti- 
culiers de fournir un tel appui. On discerne cependant dans la pratique des derniéres 
années une tendance a donner une interprétation plus large 4 l’obligation de I’Etat 
d'asile d'empécher des actes d'‘hostilité. 1) faut constater que l’équivoque plane sur des 
aspects importants de la question de la responsabilité de |’Etat d’asile pour les actes 
subversifs des exilés étrangers. Ainsi, certains Etats ont vigoureusement condamné de 
tels actes et, a l’Assemblée générale des Nations Unies, ils ont 4 maintes reprises 
reconnu l’existence d’une obligation active de les contrecarrer, sauf dans les cas ou il est 
question d’autodétermination. Beaucoup de ces mémes Ftats ont cependant déja 
promu ou toléré les activités de terroristes, de groupes armés ou d’insurgents. On peut 
tirer argument de la décision rendue par ta Cour internationale de justice dans l’affaire 
du Nicaragua pour soutenir que les Etats reconnaissent maintenant lillégalité de 
Vappui ou du soutien de telles activités. Cependant, étant donné qu'il s’agit d’une 
norme qui n’est souvent pas respectée dans la pratique, il est difficile d’affirmer que 
Vobligation d’empécher ces activités fait partie du droit coutumier international. 


Resumen 


Las actividades hostiles realizadas por exiliados disidentes de santuarios extranjeros 
conducen a conflictos entre el pais de asilo y el pais de origen. Este articulo considera la 
obligacién del pais de asilo para con el pais de origen, de acuerdo al derecho 
internacional. Dos factoros limitan la obligacién legal del pafs de asilo. Primero, el 
derecho internacional predica la responsabilidad del estado por los actos de personas 
privadas, como exiliados extranjeros, frente a la existencia de culpa. El pais de asilo 
debe, o bien contribuir a la conducta prohibida, 0 poseer el conociemiento, la 
oportunidad y la capacidad de prevenirla y no hacerlo. En tanto que las limitaciones 
geograficas y de recursos aminoran la responsabilidad, no lo hacen asi las limitaciones 
politicas. Segundo, esa conducta debe encerrar una violacién del derecho internacio- 
nal. No toda accién considerada hostil por un pais de origen lacera sus intereses 
soberanos. Las organizaciones politicas en exilio, por ejemplo, son esencialmente una 
manifestacién del ejercicio de derechos humanos basicos. El derecho internacional 
garantiza al pais de asilo la facultad substancial de limitar las libertades politicas de los 
extranjeros, asegurandose al mismos tiempo que el ejercicio de esas libertades no den al 
pais de origen una causa legitima de queja. El suministro de ayuda financiera y 
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material, de propaganda hostil y otras formas de apoyo no-violento a grupos subver- 
sivos activos dentro del pais de origen encierra un caracter legal mas complejo. Dado 
que la ayuda puramente humanitaria dificilmente va a alterar el curso de un conflicto 
civil, un pais de asilo puede permitir, 0 incluso, estimular esos esfuerzos. Los paises de 
asilo no estan obligados a apoyar mas abiertamente las acciones hostiles de la 
subversién no-violenta, pero actualmente el derecho internacional no impone la 
obligacién activa de prevenir esas acciones por parte de personas privadas. Sin 
embargo, la practica reciente revela una posible tendencia hacia un deber de 
prevencién mas amplio. El problema relativo a la responsabilidad que le cabe al pais de 
asilo por los actos subversivos violentos de exiliados extranjeros es incierto en 
significativos respectos. Los estados han condenado vigorosamente tales ataques y, a 
través de la Asamblea General de las Naciones Unidas, han repetidamente reconocido 
la existencia de una obligacién activa de prevencién, excepto cuando esta en juego la 
auto-determinacién. Muchos de cstos mismos estados, sin embargo, han en algun 
momento auspiciado o tolerado las actividades de terroristas, bandos armados o 
insurgentes. La decision de la Corte Internacional de Justicia en el caso de Nicaragua 
sugiere una base para argiir que, a pesar de la evidencia de una practica contraria, los 
estados ahora reconocen y aceptan que tal apovo 0 consentimiento es ilegal. El punto 
hasta el cual las normas son ignoradas en la practica, no obstante, hacen dificil sostener 
que la obligacién ha alcanzado el estado de derecho internacional consuetudinario. 
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